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The Secretary

An Bord Pleanala
64 Marlborough St
Dublin 1

16™ April 2018

Re: Declaration by Dublin City Council in respect of the Button Factory,
Curved Street, Dublin 2

Dear Secretary,

On behalf of NOTTUB Ltd of No.8 Cecilia Street, Temple Bar, Dublin 2 I wish to refer
the decision of Dublin City Council to declare a ‘proposed development’ at the Button
Factory premises to An Bord Pleanala for review and determination. The Planning
Authority’s reference number is EXPP0055/18 and the decision was made on 20" March
2018.

My clients recently purchased a 500-year lease on the property and are effectively,
frechold owners. My clients were served with the Declaration and any person issued with
a declaration may, on payment of the described fee, refer the declaration for review by

ABP within 4 weeks of the notification of declaration.

I enclose the Planning Authority notification of Declaration addressed to my clients. [

also enclose the requisite fee in the sum of €220 (cheque).
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Introduction

This application for a Declaration was prepared and submitted in respect of our client’s
property without their knowledge or input, by the Temple Bar Cultural Trust Designated
Activity Company (TBCT) and was submitted on 21* February 2018.

Our Clients were notified of the Request for Declaration by DCC, as owner/occupier, by
letter dated 26™ February 2018 and were allowed to make comments by 9™ March 2018.

A response was submitted to DCC by our clients on receipt of the notification.

The question posed by TBCT was ‘Whether the case of the premises known as the Button
Factory (formerly the Temple Bar Music Centre), Curved Street North, Temple Bar,
Dublin 2, the use of the premises (in whole or in part) with a "Publicans seven day
Licence” in lieu of the use of the premises with a "Publicans Licence (Ordinary) Theatre"

is or is not development and if it is development, whether it is exempted development.’

Our Clients took issue with the nature of the request and of the question posed. In
summary, this is a hypothetical question posed by a 3™ Party. It is our submission that the
question as posed should not have been addressed by DCC as indicated in the Notification
of Declaration and most definitely does not refer to a ‘proposed development’ as

described in the said Notification.

Background

The Button Factory is a 1,800m?, 5-storey mixed use modern music cultural Venue in the
centre of the Temple Bar district, which hosts events and operates as a modern Rock
Music museum cultural facility during the daytime, including hosting visiting groups of
tourists on the trail through Dublin. It is one of the few truly cultural centres located in the
Temple Bar Cultural Quarter, tracing the history of the Dublin rock industry involvement

over 60 years, which has national and international tourist appeal.

Its viability was threatened and the current owners have secured funding to reinvest in the
improvement of facilities throughout the building and to secure the future of the Venue.
NOTTUB purchased a 500-year leaschold from the Temple Bar Cultural Trust (TBCT) in

2017, which is effectively a frechold ownership. Therefore, our clients are owners of the
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property and will make proposals for its actual use. The Request for Declaration must be

regarded as a 3™ Party submission in respect of the property.

Additional to the cultural uses of Auditorium, Recording Studios, School of Music and
Rock n'Roll Museum, there is a small (60m?) bar on the ground floor that has been there
for 15 years, since the building first opened. This bar is referred to as “The Auditorium
Bar”. It is incidental and ancillary to and essential for the continued successful operation

of the cultural facility.

NOTTUB operates this Bar under a "Publican's licence (ordinary) Theatre" type of
licence. This licence only permits the sale of alcohol within certain time limits, i.e.
starting 30 minutes before a performance and until 30 minutes after a performance. As
there are regular Rock n'Roll Tours on-going through the day, this 60 sq.metre Bar stays
open throughout the day, keeping the same times as a typical Public House, which

premises normally have a "7 day Publican's Licence".

Last year it became apparent that if NOTTUB lost the continuous Rock n'Roll Museum
tours it would de-legitimise the established opening hours of the ground floor bar, as the
30 minute restriction would kick-in and the existing trading times would technically then
become illegal. As NOTTUB would not wish to be associated with any breach of the
Licensing law, no matter how minor or common practice, it was decided to apply to
change the licence in the Courts and to operate the Auditorium Bar as currently operated,
with the Court’s approval of a "7 day Publicans Licence" instead of the existing

"Publicans Licence (Ordinary) Theatre" type of Licence.

In relation to this, NOTTUB wish to point out the following: -
* The Auditorium Bar already opens 7 days of the week and for the same hours of
the "7 day Publican's licence" as it is;
» There would be no physical change to the existing bar;
* The licensed use would be just maintaining and regularising its existing use, not
intensifying it;

» The Auditorium Bar has operated responsibly since the pre%.gps opened. =

IG" L.I!ﬂ

LTR DATER_ Fi
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Counsel Opinion was requested on this and Michael O'Donnell BL confirmed the
proposed change of Licence to this part of the building (i.e. The Auditorium Bar), would
not require Planning Permission (copy of opinion enclosed). This information was shared
with TBCT prior to the request for declaration. TBCT commissioned Doyle Kent

Planning Consultants to prepate the question and explanation provided to DCC.

Planning Grounds for Declaration

Doyle Kent submitted to the Planning Authority that: -

» They appreciate that licensing for the sale of alcohol is not directly a planning matter,
but it has been established in the Courts that there is a relationship between such
licensing and the use of a premises (land) in planning terms, for example see
Carrickhall Holdings v Dublin Corporation [1983] ILRM 268 or Re: Tivoli Cinema
Ltd - decision of the High Court of 1992 (I 412);

> The proposal in relation to licensing the Butfon Factory will lead, in planning terms,
to a significantly intensified and materially different use of the premises, which is not
provided for under the terms of the planning permission, which differs significantly
from the existing and permitted uses and for which no exemption is provided under
the Planning and Development Acts or the associated Planning and Development
Regulations.

» Notwithstanding the existence of bar areas within the premises, the proposal would
amount to a material change of use, which is not provided for under the terms of the
planning permission;

» The reason for NOTTUB secking the change in the liquor licence for the premises is
not at all clear;

> Notwithstanding the proposed acquisition of a seven day licence, NOTTUB Ltd. have
indicated to TBCT, via their solicitor, that they do not intend to trade from the
premises as a public house and will continue to use the premises as a theatre/venue.
They have asserted that the use of the premises " ....will continue to be a theatre, but
with the facility to serve alcohol without such service being connected to a '
performance”’;

» NOTTUB have otherwise not provided any reason for seeking a seven day licence;
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> It appears that the intention is to sefl alcohol to the public in the relatively
unconstrained fashion permitted under a seven day license and without this being
connected in any way to attendance at a performance;

» In comparison with the existing and permitted uses of the premises, the pattern of use
permissible within the constraints of a seven day license is very different;

» The operation of the premises under a seven day publican's license would permit the
serving of alcohol at other times and for longer periods to persons not necessarily
attending a performance in the Button Factory. Tt would facilitate an increase both in
the hours during which alcohol can be served and in the class of persons to whom it
may be served i.e. persons not attending a music performance;

> The result of such change would be to change the character of the use of the premises
and to raise new issues in terms of the proper planning of the area;

» The primary reason for visiting the premises would change, the primary activity
carried out by visitors to the premises would change from a cultural one to simply
drinking alcohol and the hours during which this activity would be carried out would
change;

» These changes would raise issues particularly in respect of protection of the amenity
of the area, including of its residents, due to a different pattern of noise and
disturbance (due to greater numbers of people and expanded hours of operation) and
increased anti-social behaviour associated with alcoho! consumption,

> This would amount to both an intensification of use and a material change of use in
planning terms;

> Even accepting the stated intention of NOTTUB in relation to the operation of the
premises in the future, it should be pointed out that the principal of NOTTUB may not
always be the person in charge of the premises or, indeed, at some future time
NOTTUB may sell the building to another, with a seven day licence. Therefore,
notwithstanding the stated intention of NOTTUB, there would be nothing to prevent
the premises being operated as a "super pub" in the future;

> The proposed change in the licensing of the Button Factory would create a precedent
potentially affecting a large number of venues and Theatres in the vicinity and in the
wider city centre. It would potentially contribute to anti-social problems, which would
be a cause of serious concern to TBCT, given its overall role in Temple Bar, and to

=i v

other businesses and residents in the area: Uk

e
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» One test set by the Courts to determine if there is a material change of use is to
consider the matters which the planning authority would take into account, if a
planning application were made for the new use. If the matters of concern to the
planning authority are materially different to those arising in the case of the original
planning permission, it is evidence of a material change of use;

» Clearly, such is the case here, particularly given concerns regarding the number of
licensed premises in Temple Bar and associated public order problems, noise and
disturbance;

» In addition to the various cultural and entertainment undertakings in Temple Bar,
there is also a substantial resident population. Notwithstanding that Temple Bar is
Jocated in the city centre, it is clearly a planning issue that the amenity of the area be
sufficiently protected to permit residential use;

» The addition of a further premises in the area selling alcohol under a seven day
licence, in comparison with the current operation of the premises as a music and
cultural centre, with restricted and ancillary sale of alcohol under a theatre licence,
would bring issues of increased noise and disturbance over longer hours and would
constitute a significant change in planning terms;

» This aspect might also be considered in the light of the decision of the Courts in the
case of CarrickHall Holdings v Dublin Corporation (1983] ILRM 268. In that
instance, a hotel bar was changed to a public bar. The Courts had regard to the
increased numbers, traffic and noise and the impact on the amenity of residents of the
area. It was decided that the change from a hotel bar licence to a seven day licence
resulted in a change in the character of the use of the premises, amounting to a
material change of use requiring planning permission;

» Generally analogous issues were considered by An Bord Pleanala in a referral case
under Section 5 of the Planning and Development Act (Ref29 S. R1.2879). This
concerned the question of the use of premises as a guest house and restaurant with a
publican's on-licence in lieu of the use of the premises as a guest house and restaurant
with a special restaurant licence. The Board considered that:

a) An additional use, namely a public house, is introduced into the relevant part of
the premises arising from the publican's on-licence;
b) The public house use is a change of use and is materially different from the

established uses by reason of changes to trading patterns, likely impacts on
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neighbouring residential amenity, and social behaviour, thus constituting
development within the meaning of the Planning and Development Act 2000, as
amended, and

¢) There is no provision for exemption for change of use from guest house or
restaurant to public house under the exempted development provisions of the

Planning and Development Regulations, 2001, as amended.

» Examination of the relevant parts of the Planning and Development Act and
Regulations shows there is no provision for exemption for change of use from
theatre or concert hall to a public house;

» The Planning and Development Regulations, 2001, as amended, make a clear
distinction between a public house and a theatre/concert hall;

» There is no provision for exempted development status for any change from one of
these uses to the other;

» 1If one accepts the argument put forward by NOTTUB to the effect that there is no
material change of use intended, one must also take account of the remarks of the
Court in the case of Re Tivoli Cinema;

» In that case, the judge pointed out that the then owner might not be the owner in
the future and that any undertakings in relation to the use of the premises could be
liable to change. On this basis and notwithstanding the case made by NOTTUB
that no change of use is intended, if it were accepted that the use of the premises
with a publican's seven day licence, in lieu of the use of the premises with a

I Publican's Licence (Ordinary) Theatre, is not development, there would be no
: in’;lpediment under the planning code to prevent operation of the Button Factory
2 principally as a public house in the future;
u} I__if the proposal is carried out to use the Butfon Factory with a publican's seven day
I !i?ence in lieu of the use of the premises with a Publican's Licence (Ordinary)

,Eff Theatre, that:

3 a) An additional use, namely a public house, would be introduced into the
premises arising from the publican's seven day licence;

b) The public house use would be both an intensification of use and a change of
use which would be materially different from the permitted use by reason of
changes to trading patterns, likely impacts on neighbouring residential

amenity, and increased potential for anti-social behaviour, thus constituting
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development within the meaning of the Planning and Development Act 2000,
as amended, and

¢) There is no provision for exemption for change of use from a theatre or concert
hall to a public house under the exempted development provisions of the
Planning and Development Regulations, 2001, as amended;

d) The proposal to use the Bufton Factory with a publican's seven day licence in
licu of the use of the premises with a Publican's Licence (Ordinary) Theatre is

development and is not exempted development.

Planning Officer’s Report
The Planning Officer acknowledges that there are no structural changes associated with
the proposal and that the proposal does not constitute ‘development’ by reason of works

arising.

The Planning Officer states that “the proposed licence change makes the public house use
separate to, or independent of, the theatre use” and “forms a public bar in the premises.”
In relation to this the Planning Officer concludes that the addition of the new use to the
premises constitutes a change of use which is deemed as a material change as it alters the

functioning of the premises in a substantive way.

The Planning Officer believes that there is a “range of potential substantive planning
impacts arising from the use of part of the premises as a public house, such as differing

trading patterns and possible impacts on neighbouring residential amenity.”

The Planning Officer continues to state that the “a 7 day Publican’s Licence is not an

incidental use to a theatre” and that an additional use would result.

Precedents
PL 298.RL2879
The Board considered a publican’s licence in a Guest House restaurant would constitute
development requiring permission. The Inspector’s Report included the following
considerations: -

> The proposed licence change makes the public house use separate to, or

independent of, the restaurant and B&B uses;
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» There is no public house use established in this premises;

» There is a B&B (guest house) and a restaurant;

» The addition of a new use to the premises constitutes a change of use. This change
is a “material” change of use as it alters the functioning of the premises in a
substantive way;

» It introduces a wholly different client or patron base;

» It forms a public bar at the front of the premises in the existing reception area and
the link area with the restaurant;

» There are a range of potential substantive planning impacts arising from the use of
part of the premises as a public house, such as differing trading patterns, likely
impacts on neighbouring residential amenity, social behaviour, etc.;

» Thus, the proposal constitutes “development’;

» The relevant provisions relating to a change of use under the Planning and
Development Regulations, 2001 are Article 10 and Part 4 of Schedule 2;

» Article 10(2) of the Planning and Development Regulations, 2001 deals with uses
that are incidental to the permitted use;

» The proposed use associated with a new publican’s on-licence in this instance

would not be an incidental use to the main use as a B&B and restaurant.

It can be seen that there are significant differences between this decision and the subject
referral, principally because of scale and established activity. In the subject context, the
use of the Auditorium Bar exists as an incidental use. It is not a separate use in planning
terms. The availability of a 7-day publican’s licence would not alter the pattern, nature or

intensity of trading, such as to have a material effect in planning terms.

The Auditorium Bar was a permitted element and has been fitted out and operated as a bar
since the premises opened. It is incidental and ancillary to the primary use and is not a
separate use. It is a type of incidental use covered by Article 10 (2)(a) of the Planning and
Development Regulations 2001, as amended. It is not excluded from the permission
merely by reason of its being specified in Part 4 of Schedule 2.(Classes of Use), by reason

of its being specified as a separate use.
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There is no potential for the conversion of the Button Factory into a ‘super-pub’ by
reference to the existing planning permission and to do so would not be facilitated merely
by the possession of a 7 day Publicans Licence for the Auditorium Bar, which will

continue to exist as an incidental use.

5 Aston Quay

Dublin City Council has previously declared that the type of licence held in a bar area is
not development constituting a material change of use. It was noted that the premises
currently had the benefit of a Publican’s Theatre License and the owner now wished to
change this to a full 7 day Publicans License, which, in itself is not a planning matter and
only relates to the type of Excise License attached to the property. It was the applicant’s
contention that the development was in fact not development and therefore, exempted
from the requirements to obtain planning permission. The proposed use will remain as a
bar and licensed premises. The only change related to the change in the type of Publican's
License, which it was submitted, was in itself not a planning matter. Notwithstanding, the
applicant required from the Planning Authority confirmation that this was indeed the case,

hence the Section 5 reference.

Therefore, the Planning Authority appears to have been inconsistent in the application of
the exemption. Where there is a bar, the type of licence is irrelevant. Declaring the use of
the Button Factory with a Publicans 7 day Licence as exempt would render the Planning

Authority’s position consistent.

Carrickhall Case

It is noted that the Carrickhall case is precisely the type of outcome that would arise if a
publican’s licence was abused to give rise to a material change of use of the overall
Button Factory premises by intensification. This was a prosecution case arising {rom the

Enforcement powers available under the Planning Acts. The relevant powers are available

under Part VIII of the Act (see detailed explanation below IEHC 396 2004).
Tivoli Case

The Tivoli case is also a Court case. While licensing applies to the individual,

development enures to the land. The planning enforcement process is operated by the
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Courts, which decide on unauthorised development, as to whether it has occurred and
what the appropriate penaltics for unauthorised development are, if it has occurred.
Fundamentally, in the planning enforcement process the development must already have

occurred before there is judgement and that is a matter solely for the Courts.

It is inappropriate to speculate about how unauthorised development may occur because
of the postulated potential for an otherwise law-abiding entity to set out wilfully on a
course of unauthorised development. If there is concern as to the likelihood of
unauthorised development then this is dealt with via Section 160, also by application to

the Courts,

Grounds of Opposition )

As put, the proposition put forward by TBCT is hypothetical. and the extrapolation of
effects that would amount to a consideration of potential material change of use derives
from that hypothesis as extrapolated — that there might be a material change of use and
that there might be unauthorised development extending to the primary use of the entire

building as a public house, or as a ‘super-pub’.

The judgement of the High Court in the matter of Michael McDowell & Niamh Brennan v
Roscommon County Council (2004 IEHC 396), in which Mr Justice Finnegan determined
that the Planning Authority is not entitled to adjudicate on an issue in respect of a
particular section of the Act (in that case Part [1I), when there are wide powers conferred
under Part VIII of the Act of 2000 in the event of an unauthorised material change of use
having taken place. In short the provisions made under different Parts of the Act may not
be operated for an improper use — it is not permissible to use a statutory power conferred

for a particular purpose for some other purpose.

This Declaration application is to be assessed under Part 1, Section 5 of the Act. The
hypothetical extrapolation contained in the TBCT submission relates to anticipated
material change of use requiring planning permission (Part III) and unauthorised
development, which, if it occurred, would be regulated under the provisions of Part VIII
of the Act. The determination and resolution of unauthorised development by way of
material change of use (by intensification or other means) is a matter reserved to the

Courts alone.
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Therefore, all of the speculation as to what could ensue must be dismissed by An Bord

Pleanala.

The Auditorium Bar, which represents approximately 3% of the total floor area of The
Button Factory, is incidental to and ancillary to the use of the premises. It was included as
a bar in the planning permission and has operated since the opening of the premises and is

not excluded from the permitted use.

Therefore, to continue its existing established use does not require planning permission.
This premises would continue to operate as a Theatre/Museum and Cultural Facility as a

tourist attraction with the full publicans licence in its ancillary Auditorium Bar.

Other theatres with bars and 7-day licences, such as the Olympia Theatre, Vicar Street or
the Stella Cinema, operate responsibly and are recognised as Theatres in land use terms.
The subsequent introduction of the Full Bar Licence instead of a Theatre Licence did not

change the use of the premises.

The Auditorium Bar is incidental to and ancillary to the permitted use of the premises. It
is not a separate land use. The granting of a 7-day licence is made by a Court fo
authorised development operating within the provisions of a planning permission (unless
an established premises) and is subject to review annually in the Court. The issues
addressed particularly relate to the planning compliance context and the suitability of the

operator.

The use of the premises consistent with the permitted established use and under the
provisions of a 7-day publican’s licence does not constitute development by way of

material change of use or intensification of use, if operated to the same degree as already

established.

Serving refreshments and alcohol to customers attending the Rock Museum, or to
customers not attending the Rock Museum, or as tourists on a cultural trail, whether in a
guided tour or not, does not materially alter the use of the premises to constitute a material

change of use.
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Possession of a Publican’s licence to allow the sale of intoxicating liquor for consumption
on the premises to which the licence attaches, does not per se give rise to a material
change of use or an intensification of use. It is how the licence is used that can give rise to
a material change of use or an intensification of use. The owners have declared their
intention to operate as permitied and any unauthorised material change of use or

intensification of use (with detectable effects) is amenable only to the Courts.

Therefore, the possession of a 7-day publican’s licence in this instance does not materially
change the use of the premises in the planning context. If there is unauthorised
development from a planning perspective by the operation of the licence, there are powers
of enforcement under Part 8 of the Planning Act 2000, which can lead to prosecution in

the Courts.

Such prosecution can lead to loss of renewal in the licensing court and the use of a
Publican’s Licence would require careful operation of the facilities ancillary to and for the

improvement of the amenities of the Rock Museum.

Conclusion

This is a 3™ Party request for declaration under Section 5 of the Planning Act. The
declaration misrepresents what the property owners wish to do with the premises, as
responsible stakeholders operating a cultural venue. The implication of the action in
bringing this Section 5 into effect can have significant commercial effects for the current

stakeholders in the property and the future viability of the cultural venue.
"The possession of a Publicans Licence relating to the percentage of the premises occupied
by the Auditorium Bar will not give rise to a material change of use or intensification of

use and in this context is not development for the purposes of this determination.

It is requested that this submission be taken into account and that the decision of the

planning authority is not upheld.

Yours sincerely,

Simon Clear.
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20th December 2017
Martin E. Marren & Co.,
Solicitors
10 Northumberland Road,
Ballsbrigde,
Dublin 4.
DX: 58 .
Opinion

Re: The Button Factory, Curved Street, Temple Bar, Dublin 2

Querist holds the property known as The Button Factory under a lease from Temple
Bar Cultural Trust Limited, The property currently is used as a theatre and is entitled
to sell alcohol under a theatre licence, but it now wishes to apply for a seven-day
ordinary publican’s licence and [ am asked to advise as to whether such a licence
would give rise to any planning issues, for the purposes of the Planning and
Development Act 2000 and the Planning Development Regulations 2001.

I have been furnished with a letter dated 14 December 2007 from Patrick F. O’Reilly
& Company Solicitors for Temple Bar Cultural Trust Limited, who referred to the
lease under which Querist holds the property and which refers to Temple Bar Cultural
Trust Limited having concerns that the application for a seven day ordinary publican’s
licence would amount to a change of use for the purposes of the Planning and
Development Act 2000 and may require planning permission. The letter goes on to
refer to possible alterations that might be required to comply with the Intoxicating
Liquor Acts and the suggestion is that this also may require planning permission,
although this is not expressly stated.

It is appropriate that I deal with each of these issues in turn, having regard to section 2
of the Planning and Development Act 2000, which defines use and works as being in
two separate categories and that works will not amount to a material change of use,
having regard to the definition of use in section 2.

The first issue raised in the letter of 14 November 2017 refers to a change of use of
the theatre by virtue of obtaining a seven-day ordinary publican’s licence, but this is
misconceived on two grounds,

A change of use is not devclopment for the purposes of the Planning and
Development Acts. The change of use must be material for planning purposes and
development is defined in section 3 of the Planning and Development Act in the
context of use as requiring that there be “a material change of use”, Material for the
putposes of a change of use, must be material in planning terms. It must be
demonstrated in order for there to be a material change of use, that the new use is
materially different, either being a different category or class of use, or having some
vety significant impact in planning terms on the area relevant to the previous use.

[ am instructed that there will be no change of use, much less a material change of
use, in the particular circumstances of what is proposed. The premises will continue to



be used as a theatre and therefore falls within the same category of use as it has
always been used for. In those circumstances therefore, the assertion that there will be
a change of use is misconceived and what is being sought here is not a change of use
or an activity that will change the use of the premises which will continue to remain
as a theatre, but merely permission under the Licensing Acts to authorise the activity
from that perspective. Tt is difficult to see in those circumstances how an assertion
could be made that there is a change of use, and while the Solicitors, Patrick F.
O’Reilly & Company, quite properly do not make such an assertion and refer to the
Temple Bar Cultural Trust having a concern, any such concern can be assuaged
simpliciter by a letter confirming that the existing use is to continue.

The second issue raised is one relating to the second limb of the definition of
development, namely works, in a concern that works may be required, which of
themselves would require planning permission. Before I deal with this, as I must, my
clear instructions are that no such works are proposed. The definition of works, as
defined in section 2 and 3 of the Planning and Development Act, gives a very broad
definition of works and the definition includes any act of construction, excavation,
alteration, demolition, extension, repair or renewal. There is no doubt that the
definition of works is all embracing and it would be difficult to carry out any
alteration of a premises without such alterations falling within the definition of works.

However this is resolved by the exemptions contained in section 4 of the Planning and
Development Act and in particular, section 4(1)(h) of the Planning and Development
Act 2000, Section 4(1)(h) provides that works which are internal to the property are
afforded a complete exemption, as the provisions of section 4 and in particular section
4(1)(h) are without limitation and qualification. The specific exemptions contained in
section 4 are very different than the exemptions contained in the Planning and
Development Regulations 2001, which are limited not just within the particular
exemptions themselves, but also by article 9 of the Planning and Development
Regulations 2001, but none of this complexity applies to the exemption in section
4(1)h). In simple terms, if works are being carried out within a premises, then unfess
the premises are a protected structure, these works will prima facie be exempted
development,

Conclusion

Having considered the letter from Patrick F. O’Reilly & Company, Solicitors on
behalf of the Temple Bar Trust, in my opinion, there are no planning implications
arising from the application for a seven-day ordinary publican’s licence, as this is a
matter to be considered under a separate statutory code, namely the licensing law.
There is no suggestion that the existing premises or any part of it is unauthorised. In
light of the nature of the use that is proposed, which will continue to be a theatre but
with the facility to serve alcohol without such service being connected to a
“performance”, it is my considered opinion that this cannot amount to a change of
use, much less a material change of use, for the purposes of the Planning and
Development Act 2000.

Nothing further occurs.

Michael O’Donnell BL,



4/12/2018° Sound Training College Maif - EXPP Section 5 for The Button Factory (Fermer Temple bar Music Centre), Curved Street North/Temple Lan. ..

Brendan Kearns <brendan@soundtraining.com>

EXPP Section 5 for The Button Factory (Former Temple bar Music Centre), Curved
Street North/Temple Lane South, Temple Bar, Dublin 2.

Joe Ryan <joseph.ryan@dublincity.ie> : Wed, Mar 28, 2018 at 9:13 AM
To: "Brendan@soundtraining.com" <Brendan@soundtraining.com>

Hi Brendan,
I have been asked to forward you this decision and report for the Section 5 application. Piease see attached.
Regards,

Joe Ryan
Planning Registry

-—--Original Message-—--
From: Scan To Me

Sent: 28 March 2018 09:09

To: Joe Ryan

Subject: Message from "R-041"

This E-mail was sent from "R-041" (MP C4504).

Scan Date: 03.28,2018 09:11:35 (+0200)
Queries to: ScanToMe@dublincity.ie

Smaoinigh ar an timpeallacht sula ndéanann ti an riomhphost seo a phriontail. Please consider the Environment
before printing this mail,

- e

qﬁ 20180328091135968.pdf
= 230K

https:ilmaii.googIe.com!maillul2.’?ui=2&ik=7fa8047707&jsver=HcMSjMuZnSY.en.&view= pt&msg=1626bah62240ab988&q=%40dublincity.ie&gs=tru...  1/1
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) ¢ | C’.omhairle Cathrach
@ ‘ Bhaile Atha Cliath
ﬁ Dublin City Council

Planning Registry & Decisions, Planning Department
Civic Offices, Wood Quay, Dublin 8

. Clariann / Cinnti Pleanala

An Roinn Pleandla agus Forbartha, Clérlann / Cinnti
Oifigi na Cathrach, An Ché Adhmaid, Baile Atha Cliath 8
T: (01) 672 2148/ F; (01} 670 7861

21-Mar-2018
Doyle Kent Planning Partnership Ltd
71, Carysfort Avenue
Blackrock
Co. Dublin
L 16
Application Number 0055118
Application Type Section 5 - B
Registration Date 21-Feb-2018 -
Decision Date 20-Mar-2018 !
Decision Order Number P1808
Location The Button Factory (Former Temple bar Music Centre), Curved Street
North/Temple Lane South, Temple Bar, Dublin 2.
Proposal EXPP: PROTECTED STRUCTURE: Whether in the case of the premises
known as the Button Factory (formerly The Temple Bar Music Centre),
Curved Street North, Temple Bar, Dublin 2, the use of the premises (in
whale or in part} with a publican's "seven day licence" in lieu of the use of
the premises with a Publican’s Licence (Ordinary) Theatre is or is not
development and if it is development, whether it is exempted development.
Applicant Details Temple Bar Cultural Trust

NOTIFICATION OF DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

In pursuance of its functions under the Planning & Development Acts 2000 - 2013, Dublin City Councif has
by order dated 20-Mar-2018 decided to issue g Declaration that the proposed development is NOT

EXEMPT from the requirement to obtain planning permission under Section 32 of the Planning &
Development Act 2000-2013.

i
3
C/f. T L 1 &
Signed on bshalf of Dublin City Council N \5’%, .

For Assistant Chief Executive

Note: Any person issued with a declaration on development and exempted development, may on
payment of the prescribed fee, refer a deciaration for review by An Bord Pleanala within four weeks of the
date of the issuing of the declaration.

Ceannailig, Oifigi na Cathrach, An Ghe Adhmaid, Bhalle Atha Clisth 8, [Fire
Headt Cliice, Civic Offices, Wood Quay, Dulslin 8, elmid

NOT1section5(Refuse Exemption) T.01222 2222 W, www.dublincity.ie
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EXPP: 0055/18

Section 5 received on: 21/2{18

Applicant: Temple Bar Cultural Trust Designated
Activity Company

Address: The Button Factory, Curved Street

Proposed Development:

Whether, in the case of the premises known as the Butfon Factory (formerly the Temple Bar
Music Centre), Curved Street North, Temple Bar, Dublin 2, the use of the premises (in whole
or in part) with a publican’s “seven day licence” in lieu of the use of the premises with a
Publican's Licence (Ordinary) Theathre is or is not development and if it is development,
whether it is exempted development.”

Zoning:

In the 2016 — 2022 Dubiin City Development Plan the site is zonhed "Z6 — To consofidate and
facilitate the development of the ceniral area, and to identify, reinforce and strengthen and
protect its civic design character and dignity.”

Part of the site is located within a Conservation Area and comprises of a protected structure.

Legislative context:

Planning & Development Act 2000 ( 2s amended)

In Section 2 (1) of the Act “works” are interpreted as including “any act or operation of
construction, excavation, demolition, extension, alferation, repair or renewal and, in

relation to a protected structure or proposed protected structure, includes any act ar

operation involving the application or removal of plaster, paint, walipaper, tiles or other
material to or from the surfaces of the interior or exterior of a structure”.

Section 3 (1) of the 2000 Planning and Development Act states as follows:-

“(1) In this Act, ‘development’ means, except where the context otherwise requires,
the carrying out of works on, in, aver or under land or the making of any material
change in the use of any structures or other land.

(2} For the purpose of subsection (1) and without prejudice to the generality of that subsection
(a} where the structure or other land or any tree or other object on land becomes used for the
exhibition of advertisements, or
(b} where land becomes used for any of the folfowing purposes —
(i) the placing or keeping of any vans, tents or other objects, whether or not moveable
and whether or not collapsible, for the purpose of caravanning or camping ofr
habitation or the sale of goods,
(ii} the storage of caravans or lents, or,
(i} the deposit of vehicles whether or not usable for the purpose for which they were
constructed or last used, old metal, mining or industrial waste, builders waste, rubbish
or debris,
The use of the land shall be faken as malernialfy changed.”

Section 4 of the Planning and Development Act refers fo ‘Exempted Development and
Subsection (1) sets out categories of development for the purposes of this Act.
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Schedule 2, Part 4 of the Planning and Development Regulations alléws4oF changes of tse

within any one of the classes of use specified to be exempted development.

Planning History:

2050/18: Planning permission refused for retention of 2 no. digital illuminated signs (1.55
sq.m each) located at first fioor balcony level above the entrance fo the Temple Bar Music
Centre on the south elevation fronting Curved Street. Part of Temple Bar Music Centre
includes No. 11 Temple Lane South, a Protected Structure.

The main reason for refusal was:

“The proposed digital illuminated signs, which are affixed to a first floor balcony are
considered to be conirary to section 16.24.3 of the Dublin City Development Plan, 2016-
2022, adversely impact on the visual amenily of the building itself and set an undesirable
precedent for similar type advertisements and signage. The proposed signage is also
considered to seriously infure the amenily of adfoining properties in the vicinity and would,
therefore, be contrary to the proper planning and sustainable development of the area.”

E0048/16: Enforcement file opened in relation to Erection of digital signs & use of basement
as museum

EXPP0180/17: Exemption certificate refused for the proposed signs

1661/92: Planning permission granted for 4 storey over basement music centre incl.
auditorium backstage facilities foyer offices music rehearsall experimental facilities 3 no.
shop units and ancillary accommodation with frontage onto new curved street; change of use
and conversion of no. 11 Temple Lane South including minor changes to listed Temple Lane
Sauth elevation and new roof and retention of listed facade to no. 10/10A including minor
changes 1o elevation.

Report:

The question in this Section 5 application is whether or not the use of the premises (in whole
or in part) with a publican’s "seven day licence” in lieu of the use of the premises with a
Publican’s Licence (Ordinary) Theatre is or is not development and if it is development,
whether it is exempted development.”

Submission from the Applicant:

This Section 5 application was made by Temple Bar Cultural Trust Designated Activity
Company (TBCT DAC). The applicant outlined in a cover letter that the Button Factory is
used for music/entertainment events. There are aiso other facilities within the building
including a recording studio, offices, basement level rehearsal areas, Rock ‘N Roll museum
and auditorium bar.

In licensing terms the premises is subject fo a Publican's Licence (Ordinary) Theatre,
According to the Revenue website (www.revenue.ie) the definition of this licence is as foliows:
“The holder of a Publican’s Licence {Ordinary) Theatre is entitled to sell alcoho! during the
specified time to:
- Persons who have paid for seats for the performance taking place
-  Theatre employees

The specified time begins 30 minutes before the commencement of the performance and
ends 30 minutes after performance ends. The holder of this licence can apply fo the
District Court for special exemption orders and operate a late night premises.”

The owners of the Button Factory are applying for a 7 day ordinary licence which is the
standard public house or bar licence and it permits the normal activity of bars and pubs within
the hours set ouf below:

- Monday to Thursday 10.30am to 11.30pm

U
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- Friday and Saturday 10.30 am to 12.30 am
- Sunday 12.30 pm to 11pm.

The Applicant considers that the proposal in relafion to licensing the Button Factory will lead
to a significantly intensified and materially different use of the premises because it allows for
the sale of alcohol independent of a performance. It Is argued by the Applicant that this
change would tead to a material change of use.

Submission from the owner:

The owners of the Button Factory submitted a ietter stating that the premise has a stated area
of 1,800 sq. metres. There is a smali bar (60sg. mefres) on the ground fioor called the
Crowbar. It is stated that this bar is ancillary o the existing cultural facility. The owner
outlined that as there are regular Reck n” Roll tours on-geing throughout the day, this 60sq.
metre bar stays open throughout the day keeping the same times as a public house which
has a normal 7 day Publican’s Licence. The owner of the premises states that there is no
change of use as the premises will continue to be used as a theatre and that the Crowbar is
ancillary to this use. They consider that the quastion in this section 8 application should be
re-worded to read:

“Whether the use of the Auditorium Bar within the Buiton Factory having a 7 day publicans
licence instead of the existing “publicans licence {ordinary) theatre” type of licence is or is not
development.”

The owners of the Button Factory submifted an opinion from Michael O'Donnell, Barrister of
| aw stating that the proposed change in licensing does not amount to a change of use, much
iess a material change of use,

Relevant Section 5§ decisions by An Bord Pleanaia:

Under Section 5 application (298.RL2872} An Bord Pleanala decided that the use of 15
Upper Stephen Street, Dublin 2 as a guest house and restaurant with a publican’s on-licence
in lieu of the use of the premises as a guest house and restaurant with a special restaurant
licence constitutes a material change of use and is, therefore, development and is not
exempted development.

In this section 5 the Bord concluded that;

“fa) an additional use, that being a public house, is infroduced for part of the premises arising
from a publican’s on-licence in lieu of a special restaurant licence, which is not an incidental
use to the main use as a guest house and restaurant;

{b} the public house use is materially different from the established guest house and
restaurant uses by reason of changes lo frading patterns, likely impacts on neighbouring
residential armenity, and social behaviour, thus constitufing development within the meaning
of the Planning and Development Act 20060, and

{c} there is no provision for exemption for change of use from guest hotise of restaurant to
public house ynder the exempted development provisions of the Planning and Development
Regulations.

Now therefore the Board, in exercise of the powers conferred on it by section 5 of the
Planning and Development Act 2000, has decided that the use of the premises as a guest
house and restaurant with a publican's on-licence in lieu of the use of the premises as a guest
hourse and restaurant with a special restaurant licence constifutes a material change of use
and is, therefore, development and is not exempted development.”

The decision of this section 5 is considered relevant for this application.
Assessment:
There are no structural changes associated with the proposal. Thus, the proposal does not

constitute “davelopment” by reason of warks arising.

The existing premises has a “Publican’s Licence {Ordinary) Theatre". With this licence, the
serving of alcohol is restricted to those persons whao have paid for seats for the performance
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taking place during a specified time, which is 30 minutes before the commencement of the
performance and ceases 30 minutes after the performance ends. The serving of alcohol is
thereby restricted to when a performance is taking place and is subsidiary to the main theatre
use. The purpose of the proposed licence change is to permit the holder of the licence to sell
alcohol for consumption on the premises without the caveat of being 30 minutes before or
after a performance,

The proposed licence change makes the public house use separate to, or independent of, the
theatre use. it forms a public bar in the premises. The addition of this new use to the
premises constitules a change of use. This change is a “material’ change of use as it alters
the functioning of the premises in a substantive way. There are a range of potential
substantive planning impacts arising from the use of part of the premises as a public house,
such as differing trading patterns and possible impacts on neighbouring residential amenity.
Thus, the proposal constitutes a material change of use,

It is noted that the owners of the Bution Factory state that the Crowbar is currently operating
simitar hours to a normal public house because there are regular Rock n' Roll tours on-going
throughout the day and therefore there will be no difference in trading patterns. However the
owner also notes in their cover letter that if the Rock nRoll museum tours ceased it would de-
legitimise the established opening hours of the ground floor bar.

Article 10(2) of the Planning and Development Regulations, 2001 is noted. However it is

considered that a 7 day Publican's Licence is not an incidental use to a theaire, an additional
yse would result.

{n relation to Part 4 of Schedule 2, this sllows for changes of use within any one of the
classes of use to be exempied development. There is no provision for exemption for change
of use from a theatre to a public house under the exempted development provisions of the
Planning and Development Regulations.

Thus, it can only be concluded that the effect of the proposed change of licence, intraducing
an additional use which is a material change of use for which there is no exemption under the
Regulations, constitutes development that is not exempted development.

Recommendation:

| recommend that the referrer be advised that having regard to the Planning and Development
Act 2000 (as amended) and the Planning and Development Regulations 2001, the Planning
Authority considers that the use of the premises (in whole or in part) with a publican’s "seven
day licence” in lieu of the use of the premises with a Publican’s Licence (Ordinary) Theatre is
a material change which constitutes development that is not exempted development.

(WA

Audrey Taylor 7 = -
Executive Planner







W Comhairle Cathrach
Bhaile Atha Cliath
® * ' Dublin City Council

Planning and Property Development Department,
Dublin City Council, Block 4, Floor 0, Civic Offices, Woot Quay, Dublin 8

An Roinn Pleandla & Forbairt Macine; Comhairle Catirach Bhafle Atha Cliath
Bioc 4, Urlér 0, Oifig! na Cathrach, An Ché Adhmaid, Balle Atha Cliath 8

T {09) 222 2448/ F {01) 222 2675

Paraic Dunning
NOTTUB Lid,

8 Ceciiia Street,
Temple Bar,
Dublin 2.

D02 Rwa2

26" February 2018

Application No. EXPP 0055/18

Applicant Temple Bar Culturai Trust Designated Activity Company
Registration Date 21" February 2018

Location The Bufton Factory, Curved Street, Tempis Bar, Dublin 2

Re: Whether in the case of the premises known as the Button Factory (formerly
The ?empie Bar Music Centre), Curved Street North, Temple Bar, Dublin 2, the use
of the premises {in whole or in part) with a publican’s "seven day licence” in'lieu of
the use of the premises with a Publican's Licence {Ordinary) Theatre is or is not
development and if it is development, whether it is exempted development.

Dear Mr. Dunning

Please be advised that an application for a Declaration under Section § of the Planning and
Development Act 2000 (as amended) was submitted to the planning authority by Temple Bar
Cultural Trust Designated Activity Company on 21% February 2018.

It is noted that you may have an interest in the subject site to which this application relates. The
planning authority would ilke to provide you as the owner/occupier of the site, the opportunity i‘o
submit views or comments on the application.

Any comments or views you may wish to submit shall be submitted by close of business on 8"
March 2018.

Should you require any ciaﬁ’ty on this matter please do not hesitate to contact me at the number
above,

Yours sincersly

3 rave e
W e
Joe Ryan :
For Executive Manager

Ceannoifig, Oifigl na Cathrach, An Ché Adhmaid, Bafle Atha Cliath &, Eire
Head Uffice, Civic Offices, Wood Quay, Dublin 8, ireland

T. 01 222 2222 www dublincity.je






EXPP APPLICATION

EXPP APPLICATION NO: _ 0055 2 1
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Area: @ £. fprcor”

Date Received: & ( = 2~ { 5?

Location Address:

Date Due: gl B g "(’5?

Applicant’s Legal Interest in Site: LoNME Li7FS & L Swo yedALs )

Protected Structure: / RPS No.: { a9

Planning History: :wfi?éf , 9’22»,{43»1 wf«?[f;v 1 f o /?é

Enforcement History: ¢ /g 5{ g3  { P1rlb /x =

Coaw g/
Updéted in Access: \/
5 16,
Updated in Post Book:
RDATER_____ F
Updated in APAS: JOg .
s

S:\plregist PLANNING FORMS - TEMPLATES 2012-16\EXPP eoversheet.doc






DECLARATION ON DEVELOPMENT & EXEMPTED DEVELOPMENT, 4

d
Compajio Cairaon SECTIONS AP?MCAT!O& FORM

Laisin City Gouncd

NAME OF APPLICANT; Temple Bar Cultural Trast Designated Activity Company {TBC’!‘ mc) 5

ADDRESS OF AppLICANT i

emai aporess: N

TELEPHONE NO. Day: Mobile:

NAME OF AGENT AND AGENT'S ADDRESS.! Beyle Kent Planning Partnership Lid

‘74 Carysfort Avenue, Blackrotk, Co. DPublin

TELEPHONE NO. Day: WMobile. 085 739 4853

ADDRESS FOR CORRESPONDENCE (if different from ahove)

71 Garysfort Avenue, B Co. Dublin

| OCATION OF SUBJECT SITE; Curved Street North and Temple Lane South

Is this a Protected Structure or within the curlilage of a Protected
Structure? Q’f Part of the premises includes No.11 Temple Lane South - Protected

Structure - but we are not seeking a declaration in respect of works.
if yes, has a Declaration under Section 57 of the ?Qarmmg & Development Act

2000 been requested or issued for the property by the Planning Authority?
We are not aware of any declaration under Section 57

"‘P!easefﬁmvide‘detaﬁs of works (wheére applicaiﬁe} or pmposed ﬁweitzgmarﬁ, Tohh
-{Note: only works listed and descﬂhed urider this section will be asseﬁse& yrder
“this section § epplicaiion Use adtﬁtiomt sheets it requimd )

We wish to saek fa deciaraﬁon mder Sm:tioa § of the Act in respect af the
Hollowing.gquestion:..
Mheﬂzer, in the case of the premises imom as the ﬁuitrm Factory {fnmeﬂy

is or is nat dmkn;:maat and if ii is dwe!opment, whaﬂwr it is exempted
2]

{Sew letter with application for further details)
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List of plans, drawings ete. submitted with this application

051 Map 1:1000 scale showing site location

Please state Applicant's interest in this site: Owner of hoad fease

i applicant is not owner of site, please provide nama & address of owner:

The lessor of the property for 800 years is a registered company,
NOTTUR Ltd, {of No.8& Cecilia Street, Temple Bar, Dubiin 2, D02 RwW82)
Company Reg No. 605307

The directors are Messrs, Paraic Dunning and Paul Clinton

Are you aware of any enforcement proceedings connscted to this site?
it 80 please supply detafls:

E 8048/18 - not refevant fo this application undoy Sec.8

Where there previous planning application/s on this site? g}
1 50 please supply detaiis:

Plan No, 1661/92: Permigsion for Music Gentre plus ancillary

Signed M W Date 21st February 2018

NOTES

Application shall be accompanied by 2 copies of site iocation map with site clearly
outlined in red and a fee of €80.00. Please submit 2 copies of any additional
plans/reports etc. you may wish to include as part of the application,

Application shall be forwarded to: Dublin City Council, Planning Registry
Section, Block 4, Floor 0, Civie Offices, Wood Quay, Dublin 8.
Coniact Details: Phone: 01 222 2149 Fax: 01 222 2875







Planning Departiment 215 February 2018
Dublin City Councll,

Civic Offices,
Wouod Quay,
Dughiin
Re: The Button Factory, Temple Bar {former Temple Bar Music Centra)
Dear Sir or Madam,

We, Doyie Kent Planning partnership Ltd of 71 Carysfort Avenue, alackrock, Co. Dublin, on behalf of
. Temple Bar Cultural Trust Designated Activity Company {TBCT DAC), Block 1, Hoor 3, Civic Offices, Dublin
8, wish to make an application for a declaration under Section 5 of the Planning and Development Act,

2000-2017, in respect of the question set out below:

whether, in the case of the premises known as the Button Factory {formerly the Tempie Bar Music
Centre), Curved Street North, Temple Bar, Dubiin 2, the use of the premises {in whole or in parthwith a
publican’s *seven day licence” in jieu of the use of the premises with ¢ Publican’s Licence {Ordinary)
Theatre Is or is not development and if it is devefopment, whether it is exempted development.

The premises in question, the Button Factary, are part of a property portiolio, which has been In the
ownership of the Temple Bar Cultural Trust DAC. The leasehold {500 year) of the properly was soid by
TRCT to a registered company, NOTTUB Ltd, {of No.8 Cecilia Street, Temple Bar, Dublin 2, D02 RW3S2) in
September 2017, The directors of NOTTUB are Mr. Paraic Dunning and Mr. Paul Clinton, TBCT retains
ownership of the head lease and must consent to any new licence for sale of alcohol,
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Planning permission Reg. Ref, 1661792 is the permission on foot of which the Temple Bor Music Centre,
now the Bution Factory, was developed. This is a permission granted by Dublin Corporation in 1992 for
development described ag:

“4 storey over basement music cenire, incl. auditorium, backstuge Jacilities, foyer, affices, music
rehearsalfexperimental facilities, 3 ro. shop units and encifiary accommodation with frontage
onte new curved street; change of use and conversion of no.11 Temple lune South intluding
minor changes to listed Temple Lone South elevation and new roof and retention of fisted
Jacade to No.10/10A incluting minor changes to elevation.”

The bullding currently accommodates 3 music venue, with seating and a stage, plus other cubiure related
uses, and was developed of foot of the planning permission granted in 1992,

The venue is used for music / entertainment events typically on weekand evenings, commencing at
7.30pm and finishing at 10.30pm, although some events go beyond this time on foot of a spacial
exemplion order. The festured acts cover a broad spectrum of popular music from hip hop to voeal
harmony. There are other facifities within the building, including a recording studio, offices and
basement leve! reheersal aress. In the main auditorium, there is a stage and a bar and there is & larger
bar area in a separate space 1o the rear of the latter.

The premises were originally operated under the name “Temple Bor Music Centre”, but the venus
became known as the Button Factory around 2007, in addition to music performances, the premises
have hosted a number of culture related activities by tenants, including use of the relearsal studing and
sound training facilities. Also accommodated were organisations such ss the Opery Thegtre Compaony
{since departed) and the Rock ‘N Rofl Museum, which stHl provides a culture related tourism offaring,
The key component in all these uses has baen culture through the medium of music and sncillary
activities.

in licensing terms, the premises are subiect of a Publican’s Licence {Ordinary} Theatre. However, the
owner {300 year laase} of the premises, NOTTUB Lid, has now sought the consent of TRCT to 3 change of
the “permitted user” under the lease from a premises with a bar with a theatre licencs 1o one with an
ordinary publican’s seven day licence. Howavear, TBCT has not been supplted with any detail in relation
to the proposed change in licensing, inciuding in respect of the extent of the area to be affectad. As
TBCT Is of the view that planning permission Is required for this proposed change, which view is opposed
by NOTTUB Ld, it is now considered necessary to seek a declaration under Section 5 of the Planning and
Development Act to clarify the point. The issue Is of wider concem to stakehoiders in Temple Bar; for
reasons set out balow,

We appreciate that licensing for the sale of aicohel is not directly a planning matter, but ¥ has bean
established in the Courts that there is 2 relationshin between such Hicensing and the use of a premises
{fand) in planning terms, for example see Carrickhell Holdings v Dublin Corporation 11983} 1LRM 258 or
Re: Tivoli Cinema Ltd — decision of the High Court of 1992 (i 412).

A Publican’s Licence {Ordinary) Theaire provides for restricted sale of alcohol, as permitted per Section
21 of the Intoxicating Liquor Act, 1927, as amended, and as summarised on the website of the Revenue
Commissioners:







“rhe holder of o publican’s Licence {Ordinary} Theatre is entitled to sell gicohol during the
specified time 10!

. persons who have paid for seats for the performante taking pioce
theatre employees.

The specified time begins 30 minutes before the rommencement of the performantce and ends 30
minutes after the performance ends. The holder of this licence can apply to the District Court for
specic! exemption ortlers and pperaie d Jate-night premises. #

A seven day ordinary on-licence is the stansdard public house of war licence and it permifs the normal
activity of bars and pubs within the hours set out below:

s Monday to Thursday - 10.30 2.m, to 1130 p.m.
* £riday and Saturday - 10.30a.m. 10 12.30 2.1
. Sunday - 12.30 pan. 1o 131.00 pom.

A special exemption may e obtained from the Courts to extend the opening hours. if there are musit
events in the bar or pubiic house, there is a requirgment for a further music and singing Heence.

We congsider that the propusal in relation 1o Heensing the Button Faciory wiill lead, in planning terms, 10
a significantly intensified and materially different use of the premises, which is not provided for urrier
the terms of the planning permission, which differs significantly from the existing and permitted uses
and for which no exemption is provided under the Planning and Development Acts or the associated
planning and Development Regulations. Notwithstanding the existence of bar areas within the premises,
the proposal would amount to a material change of use, which is not provided for under the terms of

the planning parmission.

The normal or recurrent use of the Button Eactory, insofar as members of the publlc are concerned, I8
the holding of music performances on a regular basis, generally once OF twice per week, with a
concentration of performances at the weekends. In addition 1o this use, the ancillary uses include the
Rock "N Roll Museum, the rehearsal and sound training facilities and other culture related tenancies.
Essentially, activities in the premises vevolve around culture, in particular music. incidental 1o the
principal use as @ music venue, the serving of alcohot is permitted, but is restricted to persons attending
performances and commencing shortly pefore (30 mins) and ending shortly after {30 mins) the
performance. The main activity open 10 the public is attendance at performances and the serving of
slcohol outside the restrictions imposed by the theatre lcence is not permitted. We consider that this
restriction on the sale of slcoho! is a significant factor in relation to the existing and permitted land use
character of the Button Foctory in planning terms.

The reason for NOTTUB sesking the change in the Hguor licence for the premises s not at ali clear.
Notwithstanding the proposed acquisition of & seven day licence, NOTTUB 11d. have indicatad to TBCT,
via their solicitor, that they do not intend 1o trade from the premises asa public house and will continue
to use the premises as 2 theatre/venue. They have asserted that the use of the premisas “..will
continge to be o theotre, but with the fuciiity to serve alcohol without such service being connected to U
’pe:;formame”". Howaever, they have otherwise not provided any reason tor seeking a seven day licence.

1 Lagal apinion submitted on behaif of NOTTUE to THCT.






It therefore appears that the intention is to sell alcoho! to the public in the relatively unconstrained
fashion permitted under a seven day licence and without this being connected in any way to attendance
at a performance.

In comparison with the existing and permitted uses of the premises, the pattern of use permissible
within the constraints of a seven day licence is very different. The operation of the premises under a
seven day publican’s licence would permit the serving of alcohol at other times and for longer periods to
parsons not necessarily attending a performance in the Button Factory. 1t would facilitate an increase
both in the hours during which alcohol can be servad and in the class of persons to whom it may be
served Le. persons not attending a music performance. In comparison, a theatre Publican’s tieence
{Ordinary} Theatre limits the sale of alcohol only to persons attending a performance {ansd staff} and for
the period 30 minutes before the commencement of the performance and for 30 minutes afterwards.

The result of such change would be to change the character of the use of the gramises and to raise new
issues In terms of the proper planning of the area. The primary reason for visiting the premises would
change, the primary activity carried out by visftors to the premises would change from a cultural one to
simply drinking alcohol and the hours during which this activity would be carried out would change.
These changes would raise issues particularly in respect of protection of the amenity of the area,
including of its residents, due to a different pattern of noise and disturbance {due to greater numbers of
people and expanded hours of operation) and increased anti-social behaviour associated with alcohol
consumption.

This would amount to both an intensification of use and a material change of use in planning terms.
Even accepting the stated intention of NOTTUSB in relation to the operation of the premises in the futurs,
it should be nointed put that the principal of NOTTUB may not aiwavs be the person in charge of the
premises or, indeed, at some future time NOTTUB may sell the building to another, with a seven day
licence. Therefore, notwithstanding the stated intention of NOTTUB, there would be nothing to prevent
the premises being opersted as 5 “super pub” in the future.

The proposed change in the ficensing of the Buiion Factory would create a precedent potentially
affecting a large number of venues and theatres in the vicinity and in the wider city centre. It would
potentially contribute to anti-social problems, which would be a cause of serious concern to TBCT, given
its overall role in Temple Bar, and to other businesses and residents in the area,

One test set by the Courts to determine if there is a material change of use is to consider the matters
which the planning authority would taks into account, Iif a planning application were made for the few
use. If the matters of concern to the planning authority are materially different 1o those arising in the
case of the original planning permission, it is evidence of 3 material change of use. Clearly, such is the
case here, particufarly given concerns regarding the number of ficensed premises in Temple Bar and
associated public order problams, noise and disturbance. It should be bome In mind that, in addition to
the various cuitural and entertainment undertakings in Temple Bar, there is also a substantial resident
population. Notwithstanding that Temple Bar Is located in the city centre, it is clearly a planning lssue
that the amenity of the ares be sufficiently protected to permit residential use. The addition of o further
premises in the area selfing alcoha! under a seven day licence, in comparison with the current aperation
of the premises as a music and cubtural tentre, with restricted and ancillary sale of aicohol under g
theatre licence, would bring issues of intreased noise and disturbance over longer hours and would
constitute a significant change in planning terms.
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This concern is borne out by examination of the legisiation covering liquor licensing, wherein issues of
maintaining public order are strongly associated with the sale of alcohol ? This is evident in alcohol-
related crime in the city centre area, as attested to by the Gardai {Irish Times 15" November 2017
“Alcohol-related crime booms in Dublin as nightlife picks up”). Unfortunately, Tempie Bar has become
particularly associated with such crime.

This aspect might also be considered in the light of the dedision of the Courts in the case of Corrickhail
Holdings v Dublin Corporetion [1983] ILRM 268. In that instance, & hote! bar was changed to a public bar.
The Courts had regard to the intreased numbers, traffic and noise and the impact on the amenity of
residents of the area. It was decided that the change from a hote! bar licence to a seven day licence
resulted in a change in the character of the use of the premises, amounting to a material change of use
requiring planning permission.

Generally analogous issues wera considered by An Bord Pleandla in = referral case under Section 5 of the
Planning and Development Act {Ref.295.R12879). This concerned the guestion of the use of premises as
a guest house and restaurant with a publican’s on-ficence In lieu of the use of the premises as a guest
house and restaurant with a special restaurant licence. The Board considered that:

{s} An additiona! use, namely 3 public house, Is introduced into the relevant part of the
premises arising from the publican’s on-licence;

{b} the public house use is a change of use and is materially different from the established uses
by reason of changes to trading patterns, likely impacts on neighbouring residential ameni 5
and social behaviour, thus constituting development within tha meaning of the Planning and
Development Act 2000, as amended, and

{c} there is no provision for exemption for change of use from guest house or restaurant to
public house under the exempted development provisions of the Planning and Development
Regulations, 2001, a5 amendsd.

We have set out above the reasons we consider that the first two of the Board’s reasons appiy in the
case of the Button Factory, Examination of the relevant parts of the Planning and Development Act and
Regulations shows there is no provision for exemption for change of use from theatre or concert hall to
2 public house,

There is no definition of a public house or bar and no definition of a theatre or concert hall in the
Planning and Development Act or in the Planning and Development Regulations. But, these particylar
land uses are given explicit and distinct recognition in the regulations. The Planning and Development
Regulations, 2001, as amended, clearly distinguish between a public house and a thestre / contert hall,
as can be seen from the various references to these uses set out below:

* Article 5(1} of the Planning and Development Regulations includes “public house” as being
encompassed within the term “business premises”.

*  Also in Article 5{1): the definition of a “shop” specifically excludes a “public house”.

7 For example, Seations 4-8 of the Tatoricating Liquor Act, 2003, are tifled:
4~ Supply of etyxicnting Tiguor fo driwken persons by von Hoensees; 5 — Offences by draken LErSoRE,
& Duty of livensse to preserve order; 7 - Disorderty conducs,

nliy H







s Article 5{1}: the term “business premises” is stated not to encompass an “excluded premises”,

*  Under Article 5{1) the term “extiuded bremises” encompasses:
“any premises used for purposes of a refigious, educationa], cultural, recreationoi or
medical charocter”,
We submit that, as a theatre is used for cuttural or recreational purposes, i can be considerad
to fall within the scope of such "excluded premises”,

* Article 201 of the Planning and Development Regulations congerns ficensing under Section 254
of the Planning and Development Act and, in particular, at paragraph {b} deals with licensing of
tables and chairs outside 2 hotel, restaurant, public house or other establishment whiere food is
sold for consumption on the premises,

* The Planning and Development Regulations, Schedule 2, Part 1, Class 14, sels out certain
exemptions in relation to a limited Jist of changes of use, including a change of use from use as &
“public house” to use as a shop,

¢ The Planning and Development Regulstions, Schedule 2, Part 2, Class 6 sets out certain
exemptions in respect of advertisements relating to, inter alfs, a “vublic house”,

*  The Planning and Davelopment Regulations, Schedule 2, Part 4, sets ouf certain Classes of ise,
included in Class of Use 11 are:
{a) a theatre,
{b} acinems,
{c) & concert hall,
{d) a bingo hall,
{e} a skating rink or gymnastum or for other indoor sporis or recreation not involving the use of
motor vehicles or firearms,

We submit that the Planning and Development Regulations, 2001, as amended, make a clear distinction
between a public house and a theatre / concert hall, Furthermaore, it is clear thers is no provision for
exempied development status for any change from one of these uses to the other.

Conclusion

if one accepts the argument put forward by NOTTUB to the effect that there is no material change of
use intended, one must also take account of the remarks of the Court in the case of Re Tivoli Cinerr. In
that case, the judge pointed out that the then owner might not be the owner in the future and that any
undertakings in relation to the use of the premises could be fiable to change. On this basis and
notwithstanding the case made by NOTTUB that no change of use is intended, if it were agcepted that
the use of the premises with publitan’s seven day licence, in fieu of the use of the premisas wih a
Publican’s Licence {Ordinary} Theatre, is not development, there would be no impediment under the
planhing code to prevent operation of the Button Foctory principally as a public house In the future,

We submit that, if the proposal is carried aut to use the Button Foctory with a publican’s seven day
licence In fleu of the use of the premises with a Publican’s Licence {Ordinary) Theatre, that:







{7} An additional use, namely a public house, would be introduced into the premises arising
from the publican’s seven day licence;

{b) the public house use would be both an intensification of use and a change of use which
would be materally different from the permitted use by reason of changes to trading
patterns, fikely impacts on neighbouring residential amenity, and increased potential for
anti-social behaviour, thus constituling development within the meaning of the Planning
and Development Act 2000, 2s amended, and

{c} thereis nO provision for exemption for change of use from a theatre or congert hall io @
public house under the exempted development provisions of the Planning and Davelopment
Regulations, 2001, as amended.

Accordingly, we submit the proposal to use the Button Factory with a publican’s seven day ticence in lieu
of the use of the premises with 2 publican’s Licence {Ordinary} Theatre is development and is not
exempted development. :

We invite the City Council to issue a dectaration to this effect. We attach two copies of & map {1:1000
scate) showing the location of the premises in guestion. We enclose fee of €80,

yours faithfally

Karl Kent
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Temple Bar Music Centre
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‘' Dublin 2
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Combhairle Cathraca
Bhaile Atha Cliath

£ * Dublin City Councit

Planning and Property Development Department,
Dublin City Council, Block 4, Floor 0, Civic Offices, Wood Quay, Dublin 8

An Roinn Pleanala & Forbairt Maoine, Comhairie Cathrach Bhaile Atha Cliath
Bloc 4, Urlar 0, Oifigi na Cathrach, An Ché Adhmaid, Baile Atha Cliath 8

T: (01)222 2149/ F: (01) 222 26875

Paraic Dunning

NOTTUB Lid,

8 Cecilia Street,

Temple Bar,

Dublin 2.

D02 RW82

12" March 2018

Application No. EXPP 0055/18

Applicant Temple Bar Cultural Trust Designated Activity
Company

Registration Date 21% February 2018

Location The Button Factory, Curved Street, Temple Bair,
Dublin 2

Re: Whether in the case of the premises-known as-the-Button Factory -
(formerly The Temple Bar Music Centre), Curved Street North, Temple Bar,

Dublin 2, the use of the premises (in whole or in part) with a publican's

"seven day licence” in lieu of the use of the premises with a Publican’s

Licence {(Ordinary) Theatre is or is not development and if it is development,
whether it is exempted development.

Dear Mr. Dunning

| wish to acknowledge receipt of your correspondence dated 8" March 2018. | will forward
a copy of said correspondence to the case officer dealing with this Section 5 application.

Yours sincerely

7 ) ’
y -—
Joe Ryan -
For Executive Manager

Ceannoifig, Oifigi na Cathrach, An Ché Adhmaid, Baile Atha Cliath 8. Eire
Head Office. Civic Qffices, Wood Quay, Dublin 8, Ireland

T.01 222 22722 www.dublincity ie
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